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BROTMAN, District Judge:

This matter is before the Court on the Governnent of
the Virgin Islands' Mition to Dismiss Plaintiff's Conplaint in
rem agai nst the defendant vessel and, concomtantly, on the
United States' Mdition to Dismss or for Summary Judgnent. For
reasons addressed below, the respective notions to dismss wll

be grant ed.

Factual and Procedural Background
Sunken Treasure, Inc. (hereinafter "STI") is a Florida
corporation engaged in the business of raising sunken ships,
their remains, and treasure fromthe ocean fl oor.
In 1991, STI commenced preparation for sal vage
operations in the Estate Salt River area upon belief that renains
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of a vessel fromthe era of Christopher Colunbus existed there.
STl intended to raise an anchor enbedded in the subnerged | ands
at Salt River, where historic remains such as anchors, chunks of
metal , and cannons are commonly known to exi st and, sone believe,
have remai ned for centuries.

The defendant vessel, all parties agree, is
uni dentified, wecked and abandoned beneath the navi gable waters
of the United States, within three mles of the coast of St.
Croi x, and thus within the territorial waters of the United
States Virgin Islands pursuant to 43 U S.C. 8§ 2101(e) and (f).
The submerged | ands upon which the vessel presumably rests bel ong
to the Governnment of the Virgin Islands as provided by federal
statute. 48 U S.C. 8 1705. The vessel is also located in an
area that the United States Congress has designated as a National

Hi storic Park and Ecol ogi cal Preserve. 16 U S.C. § 410tt-1.

Portions of the vessel are "enmbedded” within the
subnerged | ands such that the use of tools of excavation may be
required in order to gain access to these portions. Because the
sal vage operations intended by STI will necessarily require
dredging activity and/or alteration of navigable waters, |ocal
and federal permts are required. STl has not received any | ocal
or federal permits to excavate or renove artifacts or objects
fromthe weck site. Consequently, the Departnent of Planning
and Natural Resources (hereinafter "DPNR') instructed STI not to
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renmove anything fromSalt River. STl has conplied with this
instruction and accordi ngly has not comrenced sal vage
operations.?

On Septenber 18, 1991, STI initiated the instant
litigation by filing a conplaint in rem against the alleged
shi pweck seeking to be placed in exclusive possession and title
of the vessel and its remains or, alternatively, to be granted a
sal vage award. STl also filed notions for tenporary restraints
and prelimnary and pernmanent injunctions, seeking to prevent all
persons and governnental agencies frominterfering with STI's
I nt ended sal vage operations. The United States of Anerica
(hereinafter "U S. A ") and the Governnent of the Virgin |slands
(hereinafter "GVI") subsequently intervened as defendant and
plaintiff, respectively. Both intervenors seek to be decl ared
owners of the defendant vessel pursuant to the Abandoned
Shi pwreck Act of 1987, 43 U.S.C. 8§ 2105 et seq. (hereinafter the
"ASA"), and seek an order restraining STI from conducting sal vage

operations in Salt R ver.

1. No formal licensing procedure for sal vage operations existed
inthe Virgin Islands at the tine STl sought to commence the Salt
Ri ver project, nor is such a procedure currently in place.

Accordi ngly, STI sought authorization through an act of the
Virgin Islands legislature. STl's apparent |oss of patience with
the legislative channels I ed STI to prepare to commence
operations despite the lack of formal authorization; that
activity subsequently triggered the confrontation with the DPNR
and ultimately resulted in the instant litigation.
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This Court denied STI's initial request for tenporary
restraints and has refrained fromruling on the injunctive relief
sought by the U S.A and the GVI, opting instead to instruct al
parties to submt proposed findings of fact and concl usi ons of
law in relation to the respective underlying clains. All parties
have conplied with this request and have additionally provided

the Court wi th nunerous suppl enental briefs.

1. Discussion

A. Issue Before Court

The underlying core of this litigation is STl's

facial constitutional challenge of the ASA. Al parties
effectively agree that STI's conplaint in this action stands or
falls on this Court's ruling in regard to the constitutional
validity of that statute.

The significance of the ASAin this case is born out by
a sumary review of the jurisdictional framework surroundi ng the
litigation. STl brings this |lawsuit pursuant to 28 U S.C. § 1333
as an admralty action under the maritinme |aw of sal vage and/ or
the related doctrine of finds, primarily seeking a sal vage award
for its intended efforts to recover itens fromthe defendant
vessel and alternatively seeking title to the vessel and such
items contained within it.

The U S. A and the GVI challenge the jurisdictional
basis of STI's action on the grounds that the ASA governs this
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matter and statutorily divests this Court of jurisdiction. This
argunent is grounded on two operative effects of the ASA: first,
the assunption of title by the United States to abandoned

shi pw ecks? that are, inter alia, "enbedded"® in the submerged

| ands of a state (which, for purposes of the ASA, includes |ands
of the Virgin Islands)? and the transfer of such title to that
state, id. 88 2105 (a)(1), (c); second, the exclusion of the

af orenenti oned shi pwecks fromthe | aws of sal vage and fi nds.
Id. 8 2106(a).

Assum ng both the applicability and constitutionality
of the ASA, its effect in this case would be (1) to transfer
ownership of the defendant vessel to the GvI, (2) to deprive STI
of a cause of action based on the | aw of sal vage and/or the | aw
of finds, (3) to divest this Court of admralty jurisdiction over
the claim and (4) to concurrently vest the Virgin |Islands

Territorial Courts with jurisdiction over the claim Zych v.

2. " Shi pweck" under the ASA refers to "a vessel or weck, its
cargo, and other contents.” 43 U S.C. 8§ 2102(d).

3. For purposes of the ASA, "enbedded" is defined as

firmy affixed in the subnmerged | ands or in
coralline formations such that the use of tools of
excavation is required in order to nove the bottom
sedinents to gain access to the shipweck, its cargo,
and any part thereof

43 U.S.C. § 2102(a).
4. See id. 88 2102(e), (f)(3), and statute cited therein.
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Unidentified, Wecked, and Abandoned Vessel, Believed to be the

SB "Seabird," 941 F.2d 525 (7th Gr. 1991) (Zych I1).

The applicability of the ASA is effectively undi sputed
anong the parties. STl concedes that the defendant vessel is
abandoned and at | east partly enbedded within the subnerged | ands
of the United States Virgin Islands for purposes of the ASA It
Is the constitutionality of the statute that STl challenges in
seeking to retain jurisdiction in this Court and to ultinmately
prevail on the nerits of its conplaint. As the fate of STI's
conplaint thus hinges on the validity of the ASA, the Court
accordi ngly nust now address the substance of STl's

constitutional chall enge.

B. Constitutionality of ASA

STl contends that the ASA is unconstitutional on
its face for three i ndependent reasons. The argunents are:
first, that the statute, in categorically excepting a class of
abandoned shi pwecks fromthe | aw of sal vage and the | aw of
finds, inperm ssibly excludes fromfederal courts' admiralty
jurisdiction sonmething that falls "clearly within" it, and thus
exceeds the anount that Congress may validly alter the boundaries
of admralty jurisdiction; second, that the ASA violates the
principle that maritinme |aw nmust be uniform third, that the ASA

violates the Fifth Arendnment Due Process clause in that the
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"enbeddedness” distinction is not rationally related to a valid
public purpose.

Each of these argunents have recently been consi dered
and rejected by the Seventh Circuit in several opinions relating
to one case, Zych, cited above. That case invol ved anal ogous
facts to those in this case: the finder of an abandoned
shipweck in the waters of Lake M chi gan brought an admralty
action in remseeking title to the weck, and state agencies
i ntervened seeking to enforce the ASA and obtain a dism ssal of
the action. O the two district and two circuit opinions entered
in Zych, the nost conprehensive is that of Judge Il ana D anond

Rovner, 811 F. Supp. 1300 (N.D. IIl. 1992) (Zych I11), aff'd, 19

F.3d 1136 (7th Cr. 1994), wherein the court scrupul ously

anal yzed a series of constitutional objections to the ASA, and
ultimately held the statute constitutional, resulting in the

dism ssal of the plaintiff's conplaint for lack of admralty
jurisdiction. This Court, while not bound, elects to follow Zych
inruling on the constitutional challenges raised by STI, which

chal | enges are discussed in turn bel ow.

1. ASA' s Excl usion of Law of Sal vage and Law of
Fi nds

It is undisputed anong the parties that the
ASA elimnates the |aws of salvage and finds as causes of action

in cases relating to abandoned shi pwecks that fall within the
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ASA' s statutory framework. 43 U S. C. 8§ 2106(a). Inasnuch as
t hese two doctrines provide abandoned shi pweck sal vors and
finders with what is effectively their sole basis for stating a
claimunder the laws of admralty, this exclusion effectively
di vests federal courts of jurisdiction over disputes relating to
such shi pwecks; such a result is confirmed by the Seventh
Circuit in Zych Il1. 941 F.2d at 530. A constitutional question
thus arises as to whether Congress has abused the paraneters
established in the case | aw that endeavor to define how
extensively admralty jurisdiction may be nodified through
| egi sl ation.?

The Suprenme Court |long ago clarified that Congress has
sone |leeway to "alter, qualify or supplenment [admralty and
maritime | aw] as experience or changi ng conditions m ght

require." Panama R Co. v. Johnson, 264 U S. 375 (1924). That

| eeway, the Panama Court went on to observe, is |imted by two
"wel |l recognized" limtations:

One is that there are boundaries to the maritine | aw
and admralty jurisdiction which inhere in those

subj ects and cannot be altered by |egislation, as by
excluding a thing falling clearly within them or
including a thing falling clearly without. Another is
that the spirit and purpose of the constitutional
provision require that the enactnents . . . shall be
co-extensive with and operate uniformy in the whol e of
the United States.

5. Article Ill, section 2 of the United States Constitution
confers upon the federal courts "all Cases of admralty and
maritinme Jurisdiction.™ This jurisdiction is exclusive to

federal courts pursuant to 28 U . S.C. 8§ 1333(1).
9



Id. at 386-87. Extrapolating fromthe dictates of Panama, the
Seventh GCircuit in Zych determ ned that Congress may not "'expand
and contract admralty jurisdiction'" or "leave admralty | aw
non-uni form" Zych I1, 941 F.2d at 531 (quoting Lucas V.

"Brinknes" Schiffahrts Ges. Franz Lange GmB.H & Co., K G, 387

F. Supp. 440, 443 (E.D. Pa. 1974) (three-judge panel). It is
STl's contention that both [imtations noted by the Panama Court
are violated by the ASA.°

At first glance, that the ASA concededly divests
federal courts of admralty jurisdiction over certain abandoned
shi pwecks by elimnating the | aws of sal vage and finds seens to
fly in the face of Panana, in that such a result appears to

blatantly "contract" (i.e. shrink) admralty jurisdiction.” Not

6. The first limtation noted above is the basis of STlI's first
constitutional objection, discussed in this section; the second,
"uniformty" limtation is the basis of STlI's second objection,
di scussed infra in section Il.B. 2.

7. Mich discussion has occurred in the case |law as to whether or
not the |laws of salvage and finds even fall within the
traditional confines of admralty jurisdiction. Wre these
doctrines to be deened outside of admralty jurisdiction, the
ASA' s inpact on the doctrines would not raise constitutional
eyebrows. This Court, however, accepts the consistently drawn
conclusion anong circuit courts recently addressing the issue
that, in nodern tinmes, both the | aw of sal vage and the | aw of
finds are properly included within the scope of admralty
jurisdiction when enployed in the context of abandoned shi pw eck
litigation. See, e.qg., Zych Il, 941 F.2d at 532; Col unbus-
Anerica D scovery Goup v. Atlantic Miutual Ins. Co., 974 F. 2d
450, 460-66 (4th Cr. 1992), cert. denied, 113 S. C. 1625
(1993). See also Zych 111, 811 F. Supp. at 1314 (holding | aw of
sal vage "unquestionably" grounded in admralty, and that |aw of
finds operates with sanme jurisdictional basis despite having
(continued...)
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so fast, Zych intimates, as first glances can be deceiving. Such
a syl logi smpresupposes that, prior to the ASA' s enactnent, the

| aws of salvage and finds in fact applied to the classes of
abandoned shi pwrecks that now fall under 8 2105 of the ASA
Alternatively phrased, the question to answer is whether, absent
the ASA, the | aws of salvage or of finds would provide this Court
wWth jurisdiction to hear STlI's clains to the defendant vessel.

See Zych 111, 811 F. Supp. at 130. Further analysis reveal s that

nei t her doctrine would convey such jurisdiction.

7. (...continued)
originated in common | aw).



a. Law of Sal vage
The Court need not dwell on the
applicability of the |law of sal vage; recent case |law has clearly
established that, while the | aw of salvage is generally favored
over the law of finds® and does apply to shi pw ecks whose owners
are identifiable, it does not apply to abandoned shi pw ecks.

Col unbus- Aneri ca, 974 F.2d at 459-65; Zych 111, 811 F. Supp. at

130-32. The Zych court articulated the rationale underlying the
limted scope of salvage |aw as fol |l ows:

[ Al pplication of the | aw of sal vage to abandoned
shi pw ecks woul d be absurd, because salvage law is
prem sed upon the assunption of continui ng ownership
over the subnerged articles, an el enent not present
where a historic shi pweck has been abandoned and no
conpeting clains of ownership have been asserted.

8. The origin of and distinction between the two doctrines is
summari zed i n Col unbus- Anerica, wherein the court noted:

Hi storically, courts have applied the maritine |aw
of sal vage when ships or their cargo have been
recovered fromthe bottomof the sea by those other
than their owners. Under this law, the original owners
still retain their ownership interests in such
property, although the salvors are entitled to a very
I'i beral sal vage award

A related legal doctrine is the comon | aw of
finds, which expresses "the ancient and honorabl e
principle of 'finders, keepers.'" Traditionally,
the law of finds was applied only to maritinme property
whi ch had never been owned by anybody, such as
anbergris, whales and fish. . . . Arelatively recent
trend in the I aw, though, has seen the |law of finds
applied to long | ost and abandoned shi pw ecks.

974 F.2d at 459-60 (citations onmtted).
12



Zych 111, 811 F. Supp. at 130 (citing Zych, 746 F. Supp. 1334,

1343-44 n. 12 (N.D. Il1. 1990) (Zych 1); Klein v. Unidentified

W ecked and Abandoned Sailing Vessel, 758 F.2d 1511, 1514 (11th

Cir. 1985); Treasure Salvors, Inc. v. Unidentified Wecked and

Abandoned Sailing Vessel, 569 F.2d 330, 337 (5th Gr. 1978)); see

al so Col unbus Anerica, 974 F.2d at 462.°

Because the ASA applies only to abandoned shi pw ecks
"whi ch have been deserted and to which the owner has relinqui shed
ownership rights with no retention,” 43 U S.C. 8§ 2101(b), the | aw
of salvage is not "contracted" or otherw se conprom sed by the
ASA, in that, absent the statute, such shipwecks would be
governed by the law of finds, not salvage. Zych IV, 19 F. 3d at
1141; Zych 111, 811 F. Supp. at 131-32. Accordingly, no

9. The court in Col unbus-Anerica concl uded:

[ When sunken ships or their cargo are rescued fromthe
bottom of the ocean by those other than the owners,
courts favor applying the | aw of sal vage over the | aw
of finds. Finds | aw should be applied, however, in
situations where the previous owers are found to have
abandoned their property. . . . Should the property
enconpass an _anci ent and | ongl ost shi pweck, a court
may i nfer an abandonnent.

974 F.2d at 464-65 (enphasi s added).

Despite its concession that the defendant vessel is
I ndeed abandoned, STI inexplicably concludes that its "position
Is in agreenent with that of the Col unbus-Anerica Court in that
[STI] is entitled to a salvage award.” Plaintiff's Suppl enent al
Menor andum Regarding Injunctive Relief, at 3. Cearly this
analysis is based on a m sreadi ng of Col unbus-Anerica, as that
opinion stands for, inter alia, the proposition that the |aw of
sal vage does not apply to abandoned shi pw ecks.
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constitutional violation arises fromthe ASA's elimnation of the

| aw of sal vage.



b. Law of Finds
As the analysis contained in the above

section makes clear, the law of finds is prima facie applicable

t o abandoned shi pwecks. Such applicability nakes the ASA' s
I npact on the law of finds a closer constitutional question than
its inmpact on the | aw of sal vage.

The result, however, is ultimately the sane. The
reason: while the law of finds indeed applies to abandoned
shi pwecks generally, a |ong-standing exception to the doctrine
provi des that shipwecks enbedded in the subnerged | ands of a
state are state property, title vesting to the state as a matter

of law. See Zych 111, 811 F. Supp. at 1314 (citing cases). No

sal vage claimcould stand in federal court once the state becones
owner of the vessel, as el eventh anendnent immunity shields

states fromsuch an action. Zych 1V, 19 F.3d 1136; see also Zych

1, 1312-13 (citing, inter alia, Florida Dep't of State v.

Treasure Salvors, Inc., 458 U S. 670, 684 (1982); Subaqueous

Expl oration & Archeoloqy, Ltd. v. Unidentified, Wecked and

Abandoned Vessel, 577 F. Supp. 597, 606 (D. M. 1983), aff'd, 765

F.2d 139 (4th Gr. 1985).%

10. While not shielded by the el eventh anmendnent per se, the
Virgin lslands is simlarly shielded froma salvor's claimby
virtue of the inherent or conmon | aw sovereign i nmunity
recogni zed by the courts as attaching to territorial governnents.
See Marx v. Governnent of Guam 866 F.2d 294, 297-98 (9th Cr.
1989) (recognizing Guam's sovereign immnity fromin rem action
initiated by intended salvor; noting that |imted narrow ng of
(continued. . .)
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As the ASA applies to enbedded shi pwecks, see 43
U S C 8§ 2105(a), and inasnmuch as the parties in the instant case
agree that the defendant vessel is indeed enbedded, the ASA' s
I npact on the defendant vessel is parallel to the result that
woul d ot herwi se be reached under the law of finds. The court in
Zych expl ai ns:

The initial inquiry is therefore the sane pre- and
post-ASA. Once the federal court determnes that a
weck is both abandoned and enbedded, the ASA woul d
vest title in the state and elimnate any admralty
clai munder the | aws of salvage and finds. 43 U S. C
88 2105(c) and 2106. In addition, because the | aws of
sal vage and finds generally are the only admralty
causes of action that would confer federal jurisdiction
over a shipweck case, the court would be required to
dism ss the action for lack of jurisdiction. See Zych
[11], 941 F.2d at 528. The end result is therefore
identical to that reached through application of the

| aw of finds--the state holds title to the wecked
vessel pursuant to the ASA, and the federal court | acks
jurisdiction over any claimfor sal vage.

10. (...continued)

Guaml's immunity pursuant to its Organic Act did not destroy

i nherent immunity; and hol ding that Guam s seeking of relief on

i mmunity grounds did not result in waiver of the very inmmunity it
sought to enforce); cf. Davis v. Knud-Hansen Menorial Hospital,
635 F.2d 179 (3d Gr. 1980) (discussing Virgin Islands' sovereign
i munity generally). But see Tonder v. MYV The "Burkholder", 630
F. Supp. 691 (D.V.I. 1986) (holding salvage action perm ssible
agai nst College of Virgin Islands as result of el eventh anmendnent
I napplicability). This Court rejects the conclusion reached by
the court in Tonder. Underlying the court's analysis in that
case was the assunption that the el eventh anendnent is the only
source of sovereign immunity, and that the inapplicability of the
amendnent in a territory necessitated the conclusion that
territories enjoy no corresponding imunity. See id. at 693-94.
The nore extensive analysis in Marx reveals sources of such
Immunity that are collateral to the el eventh anendnent, see Marx,
866 F.2d at 297-98, and, in this Court's view, constitutes a nore
accurate appraisal of the issue.
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As the above conparison nakes clear, the federal
court has retained jurisdiction to performan identi cal
function under both the law of finds and the ASA--that
is, to determ ne whether the weck has been abandoned
and whether it is enbedded. |[If the court finds both
abandonnent and enbeddedness, title is vested in the
state, either through application of the enbeddedness
exception to the law of finds, or through operation of
the statute itself. Because the federal court has
performed essentially the sane function in each
i nstance, the [ASA] has not had a substantial effect on
federal jurisdiction.

811 F. Supp. at 1315. Consequently, like wth the | aw of
sal vage, the ASA's inpact on the law of finds is effectively ni
and thus does not contravene the first limtation articulated in

Panama. !

2. Uniformty
Nor does the ASA contravene the second Pananma
[imtation, which requires that |egislative enactnents that

impact admralty jurisdiction be enployed uniformy anong the

11. To the extent that the constitutionality of the ASA as it
relates to the law of finds turns on the enbeddedness exception
to that doctrine, this Court inposes a constitutional seal of
approval on the ASA only inasnmuch as it applies to enbedded

shi pwecks. Accordingly, the Court does not pass judgnent on 43
U S C 8§ 2105(a)(3), which includes within the ASA non-enbedded,
abandoned shi pwrecks that are "on subnerged | ands of a State and
[are] included in or determned eligible for inclusion in the
Nati onal Register.” |In the instant action, however, as STI
concedes that the defendant vessel is indeed enbedded, the ASA
governs by way of 8§ 2105(a)(1), which applies to abandoned
shi pw ecks "enbedded in subnmerged | ands of a state.”™ The statute
thus survives STI's first constitutional challenge under the
facts and | aw applicable in this case.
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states. 264 U.S. at 386-87. STl argues that the ASA viol ates
the uniformty requirenent in that the statute all ows each state
to develop its own rul es governing abandoned shi pwecks to which
it holds title.

Yet the rationale underlying the ASA' s
constitutionality in regard to the first Panama limtation
necessarily leads to the conclusion that the second Panana
limtation is not inplicated. Sinply put, having held above that
admralty jurisdiction is virtually untouched by the ASA it
logically follows that no el enment of non-uniformty is introduced
to admralty jurisdiction vis a vis the ASA. As the Seventh
Crcuit has observed,

[i]f the ASA passes the first constitutional hurdle,
then it passes constitutional nuster, for it does not
violate the second requirenent that admralty |aw
foster uniformty. . . . The uniformty principle
| eaves states free to enact and enforce | egislation
that is neither "hostile to the characteristic features
of the maritime |aw or inconsistent with federal
| egislation." Just v. Chanbers, 312 U. S. 383, 388 .
[1941]. It thus follows that if the managenent of
historic weck sites is not a concern central to
admralty, state regulation in the area is permssible.
If the ASA perm ssibly takes enbedded shi pw ecks
entirely out of the real mof federal admralty
jurisdiction, the uniformty principle has not been
vi ol at ed.

Zych 11, 941 F.2d at 532-33 (footnotes omtted). Accordingly,
the ASA is deened to satisfy both aspects of the Panama Court's

test for legislative enactnents relating to admralty |aw

3. Due Process
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STI's third and final constitutional
challenge to the ASA is grounded on the prem se that the
i nclusion of all "enbedded" abandoned shi pwecks is unduly broad
and does not rationally relate to a legitimate | egislative
purpose, thus violating the Due Process clause of the Fifth
Amendnent to the United States Constitution. G ting the House
Report on the ASA, STI notes that Congress's intention was
limted to regul ati ng abandoned "historic" shipwecks, HR Rep.

No. 100-514(1), 100th Cong., 2d Sess., reprinted in 1988

US CCAN 365 (hereinafter "House Report"); including al
"enbedded" shipwecks in the statute, STl argues, goes far beyond
the goal of historic preservation for no legiti mate reason.

To pass nuster under the principles of substantive due
process, a legislative enactnent nmust not be arbitrary and nust
reasonably relate to a legitimte | egislative purpose. Lapides

v. Jark, 176 F.2d 619 (D.C. Cr.), cert. denied, 338 U S. 860

(1949); Zych 111, 811 F. Supp. at 1316 (citing, inter alia,

Nebbia v. New York, 291 U S. 502, 525 (1934). The ASA satisfies

t hi s standard.
Congress faced a difficult task in attenpting to cone
up with a suitable definition for shipwecks that woul d be

governed by the ASA in that the goal of preserving "historic"

12. STl further points out that, of the estinmted 50, 000

shi pwecks to which the ASA may be applied, only five to ten
percent are presuned to have any historical significance. House
Report at 365.
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wecks--a termladen with subjectivity notwithstanding its

| egitimacy--does not lend itself to precise legislative
categorization. As the court concluded in Zych Ill, the final
version of the ASA included several prerequisite factors which
together serve to narrow the scope in a manner that rationally
relates to its abovestated goal. That court observed:

Al t hough the Act nmay be overly inclusive, it is
difficult to imagine howto [imt its scope while
adequately serving the express | egislative purpose.
For exanple, if Congress had limted the reach of the
[ASA] only to those wecks "included or determ ned
eligible for inclusion in the National Register," [43
U S C 8§ 2105(a)(3)] thereby ensuring that only wecks
of historic significance woul d be enconpassed, the
statute woul d not be sufficiently inclusive because it
woul d apply only to wecks whose approxi mate | ocati on
I s known.

. Al t hough plaintiff correctly points out
that it is likely that alnost all shipwecks wll
becone enbedded in time, it is unlikely that a
relatively recent shipweck--one with presumably no
hi storic significance--would al so be abandoned by its
owner. . . . Thus, it is the interplay between the
requirenents that a shi pweck be both enbedded and
abandoned that limts the scope of the [ASA] so as to
nore narromy serve the | egislative purpose.

811 F. Supp. at 1316-17. The court in Zych thus concl uded that,
when viewed in conjunction with the abandonnment requirenent, the
ASA' s use of enbeddedness as one litnus test for determning the
applicability of the statute to a shipweck satisfies due process
concerns. 1d. at 1317. This Court concurs with that reasoning,
which lies on all fours with the chall enge waged by STI in this

case.



Finally on this issue, the Court notes that STI's
chal | enge of the "enbeddedness” requirenent for its alleged
overbreadth rings hollowin light of the facts in this case. The
def endant vessel, several hundred years old and potentially
related to the voyages of Christopher Col unbus, is undoubtedly of
great historical significance and a quintessential exanple of the
type of shipweck Congress sought to preserve. Certainly STI
cannot contend that its claimto the vessel has been swept under
t he auspi ces of the ASA on grounds of enbeddedness al one, and
t hat absent such a broad requirenent woul d have bypassed ASA
jurisdiction. Regardless, the Court finds that the statute on

its face does not offend due process.



I V. Concl usion
Havi ng di sposed of STI's constitutional objections, the
Court concludes that the ASA is constitutional, governs the

i nstant dispute, and thus, as di scussed above, divests this Court

of jurisdiction to adjudicate STI's clains. See Zych |1, 941
F.2d at 528; Zych I1l, 811 F. Supp. at 1321. The notions of the

US A and GVI to dismss STlI's conplaint shall accordingly be
gr ant ed.

As title to the defendant vessel is, pursuant to the
ASA, vested with the GVI, the courts of that governnental body
are the proper forum for subsequent proceedings relating to the

vessel . See Zych 11, 941 F.2d at 528. Furthernore, in order to

facilitate "the protection of historical values and environnental
integrity" relating to the defendant vessel and others like it,
43 U.S.C. § 2103(a)(2)(©, the GV would be well advised to carry
out its congressionally-declared responsibility to manage its
"nonliving resources in [its] waters and subnerged | ands" by
creating appropriate legislative procedures. 1d. 8§ 2101(a).

An appropriate Order will be entered.

/sl
Stanl ey S. Brotman, Senior Judge
United States District Court
Sitting by Designation
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Dat ed:

July _14th_,

1994.



Attest:
Oinn F. Arnold, Cerk of Court

By:

Send Copi es to:

Mauri ce Cusick, Esq.
Dudl ey Hughes, Esqg., Asst. Attorney General
M chael A. Hunphreys, Esqg., Asst. U S. Attorney



IN THE DI STRI CT COURT OF THE VI RG N | SLANDS
DI VISION OF ST. CRA X

SUNKEN TREASURE, | NC., : Cvil Action
No. 1991/ 263
Plaintiff,
GOVERNMENT OF THE VIRA N : ORDER GRANTI NG MOTI ONS
| SLANDS, Departnent of TO DI SM SS

Pl anni ng & Natural Resources,

Pl aintiff/
Cross C ai mant,

V.

THE UNI DENTI FI ED, WRECKED, AND
ABANDONED VESSEL, her tackle,
armanent, apparel, and cargo,

| ocated within 2,500 yards of
a point |ocated at coordi nates
17 degrees, 47 m nutes,

50 seconds North Latitude; and
64 degrees, 45 m nutes,

30 seconds West Longitude,

and
UNI TED STATES OF AMERI CA,

Def endant s.

This matter having arisen on the Governnent of the
Virgin Islands' Mdtion to Dismss Plaintiff's Conplaint in rem
agai nst the defendant vessel and, concomtantly, on the United
States' Mdtion to Dism ss or for Summary Judgnent; and

For the reasons provided in the Court's Opinion of the
dat e;

ITI1S on this __14th_day of July, 1994, HEREBY ORDERED

that the respective notions to dismss are GRANTED; and






| T 1S FURTHER ORDERED that Plaintiff's conplaint is DI SM SSED

W TH PREJUDI CE.

/sl
Stanley S. Brotman, Senior Judge
United States District Court
Sitting by Designation

Attest:
Oinn F. Arnold, Cderk of Court

By:

Send Copi es to:

Mauri ce Cusick, Esq.
Dudl ey Hughes, Esqg., Asst. Attorney Ceneral
M chael A. Hunphreys, Esq., Asst. U S. Attorney



